
Support for the Profession - Options and Discussion Paper 
 
 
Purpose 
 
This paper is intended to present options for the allocation of remaining funds 
previously set aside for the legal aid covid resilience fund, and to seek views from the 
Law Society Legal Aid Team, Bar Associations and the Scottish Solicitors Bar 
Association. 
 
Government is open to considering the most effective and appropriate way to allocate 
the remaining funds between legal aid funded firms and practitioners. This paper has 
been prepared in order to inform on-going discussions, and if possible, reach 
agreement on the way forward.  Likewise, there may be other options that the 
profession wish us to consider to ensure a fair allocation within the available funding.   
 
Background to the Resilience Fund 
 
The Fund, as originally devised, was targeted at those firms who have had a reduction 
in new cases because of the restrictions in place. The Fund opened on 10 February 
and closed on 31 March.  We received 288 applications – representing fewer than half 
of the potentially eligible active firms.  The Fund has offered awards totalling £2.3 
million.   
 
The calculation model involved looking at the impact on each firm’s new legal aid 
business – the firm’s ‘order book’ - and was intended to bring firms back up towards 
the projected legal aid income they could reasonably have expected had the pandemic 
not impacted on their levels of new legal aid business. The calculation also took 
account of other Covid-related funding provided by government to avoid duplication of 
funding.  Further details are provided at Annex A. 
 
Options 
 
The following models are not necessarily mutually exclusive i.e. different combinations 
could be taken forward in parallel or successively. 
 
Option 1 - Resilience Fund – adjust calculation of model 
 
In designing the scheme and framing the likely outcomes, at that stage, given the 
unique circumstances, we were working in the absence of real indicators of need.  We 
now have more information on the applicant group on both the design and outcomes.  
This means that we can use that information to make adjustments to the Fund, if that 
is part of the preferred approach.   
 
Options for adjusting model  
 
Working within the parameters of the criteria for the fund, SLAB has now rerun the 
calculations for each applicant against the proposed revised criteria. The first 
adjustment involves replacing the element of projection in the original calculation 
(where business levels for the full year were constructed from actual volumes to 24 



January and a prorated projection up to 31 March).  In the revised calculation, this has 
been replaced by actuals for the full year. 
 
The second adjustment is that the projected value of the business started in 2020/21 
is ‘discounted’ by 10% to reflect the risk and potential cost associated with the delay 
in being able to convert this new business into income, as well as a degree of 
uncertainty as to eventual value.  The ‘pre-period’ projected income against which the 
2020/21 projected income is compared is unaffected by this change. This means that 
more firms are showing a reduction in projected income between the two periods, 
while others are showing a larger reduction.  
 
Combining these two changes (actuals instead of projected and a 10% discount), and 
once other forms of covid support are taken into account, results in the number of 
assessed grants increasing from 94 to 128, with the total value of those assessed 
grants rising from £2.3m to £4.0m.  Although this would mean further work on grant 
offers, we estimate that further payments could start to be made by middle/end of 
June. 
 
We would not seek to recover any monies if, after the new calculation using actual 
20/21 case volumes, it was found that some firms had already had an award based 
on the original projected figures that was higher than that suggested by the new 
calculation. 
 
While ensuring that additional funds are targeted at those firms whose business levels 
have been most affected by the pandemic, as will be noted, this option would not 
deliver all the remaining funds.  And this option could only apply to those who had 
already applied.  Not every application will result in an increase or an award. 
 
Considerations for the profession 
 

 This adjustment can  only apply to those that applied for the Fund 

 There may be adjustments in the amounts of grant awarded – no grant will be 
reclaimed from any firm that previously received a funding award 

 Even with the adjustments, there will still be some firms who do not receive 
funding  

 
 
Option 2 – New Fund -  Legal Aid RRT Support Grant 
 
Whether or not the adjustments to the resilience fund set out above are implemented, 
a significant proportion of the allocated funds will remain to be distributed. This could 
be done via a support grant. If the adjustments set out above are adopted, this would 
leave around £5m for the support grant; otherwise the support grant will distribute 
£6.7m: either way, the total distributed will be £9m. 
 
As we move into the next phase of the pandemic, the support of the profession in 
helping support the RRT programme will be crucial.  If the preferred option is to 
establish a new fund to distribute the remaining funds, it is important that funds are 
aimed at supporting RRT aims. 
 



Any new fund will also have to meet our legal and financial requirements, so there 
would have to be criteria, an application process and be based on some level of need 
(perhaps through loss of actual income).  Governance and accountability for the proper 
handling and reporting of public funds must be adhered to.  Further information is 
attached at Annex B.  
 
One approach is to design a model based on a ‘distribution of funds to all on the basis 
of a formula’ - but with criteria.  The criteria could perhaps be:- 
 

 based on demonstration of loss of all income 
 take into account any payment which may have been received under the Fund  
 20% turnover derived from legal aid  
 Support the RRT programme    

 
The second approach could have the same criteria, but payment structured on a tiered 
basis depending on amount of loss.  One of the challenges is that at this stage, it is 
unknown how many firms would satisfy the criteria therefore, impossible to ascertain 
how to allocate funds – either on an equal or tiered approach.   
 
In terms of timings, processes and practical operation would have to be developed 
which may take a couple of months.  But we would seek to engage with the profession 
regularly on the details and criteria of any new fund. 
 
Considerations for the profession 
 

 This would be open to all legal aid providers whose turnover is at least 20% 
legal aid funding 

 Application process could be; 

 Provide details of turnover and income from legal aid 

 A grant could be assessed on the basis of that turnover/loss of income–  

 Grant will be awarded on the basis of supporting the RRT programme 

 Any new fund does not preclude proceeding with Option 1 – however would 
reduce the quantum of funding that could be distributed under this fund 

 
Option 3 - Bring forward planned fee increase of 5% - Regulations to give effect 
to this could be laid after summer recess. 
 
Although this option would not in itself deliver the remaining funds, we thought it was 
an option worth seeking views on.  It would bring forward the further increase by 
around 6 months and this would have financial benefit to all legal aid providers and 
would put in place higher fees at a time when business would be increasing.   
 
This option, perhaps taken in combination with another option ensures there are no 
outright winners or losers, everyone who delivers legal aid benefits – regardless of 
projected or loss of income due to covid.  
 
This option will require regulations to be laid in Parliament.  The earliest they could be 
laid is after summer recess.  We could also include the criminal fee reforms to this 
package of regulations, subject to agreement.   
 



Next Steps 
 
SG met with the Law Society Legal Aid Team, Bar Associations and the Scottish 
Solicitors Bar Association on 20 May to discuss this paper.  It was agreed that 
feedback would be sought from their respective members and a further meeting with 
Government is scheduled for 27 May. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



Annex A 
 
How does the model work?  

The first issue was to determine who was in the firm. The assessment process looked 

at the history for each solicitor over the pre pandemic period and compared it with 

activity during the pandemic to identify impacts on new business for that solicitor. That 

activity encompassed periods where they may be with other firms.  

For each solicitor SLAB are able to identify:  

o The number of grants made across all legal aid types. A grant is used 

as a signifier of a new case. In different aid types we used different 

definitions: we used certificate date or Duty payment or A&A intimation 

received date as appropriate.  

 in the pre pandemic period (Apr 18 to Mar 20 inclusive) 

 and in the pandemic period Apr 20 – Mar 21 

o The two year period (a.) is used to calculate an average year.  

o  The pandemic period was estimated from cases as at 24 January 

2021. SLAB had to project activity forward to the end of the financial 

year to allow the Fund to launch in February. The number of cases 

started was a combination of actual cases and a projection for 

February/March 2021, based on activity in the year to 24 January 

2021.  

o  SLAB database holds all this information for each solicitor with a 

recent practice history in legal aid.  

The firm  

The firm’s average fees per case type (excluding VAT) was calculated based on 

payments in the two year pre-pandemic period.  

The total paid for each case type over the two year period was calculated and an 

average derived from that. That was a simple average of total Firm Fees Paid / Total 

No of Cases Paid 

All firm fees included solicitor fees and solicitor advocate fees.  

Where a firm has fewer than five cases of the type, then the legal aid SLAB average 

was used rather than the firm’s average to minimise the risk of the firm’s own 

average being skewed by single high or low cost cases.  

The calculation 

Each solicitor’s pre and post pandemic grants of each type were counted and 

multiplied by the firm’s relevant average fees. This created a comparison between 

the income expected to be generated from new grants pre pandemic and during.  

A solicitor may have more grants in the pandemic period but still be estimated to 

have a caseload of reduced value as compared to their pre pandemic average. This 

will be because of the actual case mix. For example, more A&A grants and fewer 

Civil legal aid grants.  



A solicitor could have fewer cases than their average but be estimated to have a 

caseload of higher value e.g. more solemn cases and fewer summary cases.  

Once the calculation was made and the projected income for each solicitor in the 

firm was combined, other COVID support was deducted as that had already been of 

benefit to the firm – either by reducing costs (furlough) or adding income (other 

grants, SEISS). Where a firm had a mix of legal aid and private income, only a 

proportion of other COVID support was deducted to match the proportion of total 

income derived from legal aid. 

 
  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



Annex B 
 
Governance and Accountability for the proper handling and reporting of public 
funds 
 
The Scottish Public Finance Manual (SPFM) is issued by the Scottish Ministers to 
provide guidance on the proper handling and reporting of public funds.  Provision for 
accountability in relation to the use of public resources - and for connected purposes 
- authorised by the Scottish Parliament is included in the Public Finance and 
Accountability (Scotland) Act 2000 (the PFA Act). The PFA Act makes provision for 
Accountable Officers for the Scottish Administration and related bodies plus, 
separately, the Scottish Parliament Corporate Body and Audit Scotland.  
 
The essence of the Accountable Officer's role is a personal responsibility for the 
propriety and regularity of the finances under their stewardship and for the economic, 
efficient and effective use of all related resources. Accountable Officers are personally 
answerable to the Parliament for the exercise of their functions and have a statutory 
duty to obtain written authority from, as the case may be, the Scottish Ministers or 
relevant governing body before taking any action that they consider may be 
inconsistent with the proper performance of their functions. The system is designed to 
promote good governance.  
 
SG assistance to private sector organisations is subject to the "Concordat on Financial 
Assistance to Industry" attached to the Memorandum of Understanding between the 
UK Government and Scottish Ministers.  
 
The SG normally offers two kinds of financial support to individuals or organisations: 
 

 Grant in aid refers to pre-funding provided to SG sponsored bodies to finance 
their ongoing operating expenditure within broad parameters set by Scottish 
Ministers.  

 

 A general grant refers to funding provided by the SG to other organisations and 
individuals for specific purposes provided for in legislation. They are a relatively 
flexible form of funding activities for the public good and/in support of policy.  
  

Portfolios provide the funding and can remain arm’s length to the recipient and the 
outputs while still being able to maintain sensible performance management and 
financial control over the use of the grant funds.  Grants provided by the SG must be 
made subject to binding agreements.  
 
In addition, the SPFM has been updated with guidance for Scottish Government 
Accountable Officers during the current Covid-19 situation. The guidance can be 
accessed through this link Scottish Public Finance Manual - gov.scot (www.gov.scot)   
 
 
 


