
 
 

 

      Room1.29 

                   Glasgow Sheriff Court 

         1 Carlton Place, 

Glasgow 

        G5 9DA 

 

27th September 2021 

 

By Email only 

Chief Constable, Police Service of Scotland – Mr. Iain Livingstone 

Chief Executive of Scottish Legal Aid Board – Mr. Colin Lancaster 

Head of Criminal Legal Assistance – Mr. Kingsley Thomas 

 

 

 

Dear Sirs, 

 

Obligations of the duty solicitor and observation of the Law Society of Scotland 

Criminal Code of Conduct 

 

I am writing arising from reports I have received that a Glasgow Duty Solicitor has 

received telephone calls this weekend from both the Scottish Legal Aid Board solicitor 

contact line and two police stations in Glasgow, namely London Road and Govan. In 

summary, the duty solicitor was asked to provide advice and representation where there 

was already a nominated solicitor and the duty solicitor confirmed in these circumstances 

that they were unable to assist. 

 

For your convenience, I am producing the link to the online Guidance produced by the 

Law Society of Scotland which is the Code of Practice for Criminal Solicitors:- 

 

https://www.lawscot.org.uk/members/rules-and-guidance/rules-and-guidance/section-

f/division-a/guidance/the-code-of-conduct-for-criminal-work/ 

 

The pertinent articles thereof which I wish to draw to your attention are as follows:- 

 

“Article 1 - Seeking Business 

  

(1) A solicitor shall seek or accept only those instructions which emanate from the client 

properly given and should not accept instructions given as a result of an inducement or 

subject to any improper constraint or condition. 

  

Guidance re Article 1 
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This statement of good practice is a reminder that a solicitor is an officer of the court and 

as such has obligations and duties to the Court. It is a reminder that a solicitor should 

always act properly when dealing with criminal law work. 

  

It is essential that a solicitor should at all times remain independent of the client and that 

the solicitor should be free to give appropriate legal advice. Accordingly no instructions 

should be accepted in circumstances where it could be alleged that inducements have 

been offered in exchange for instructions. No instructions should be accepted in 

circumstances where those instructions are subject for whatever reason to restrictions or 

constraints which compromise the solicitors freedom to give appropriate independent 

legal advice. It follows that a client should not be considered as a ''friend'' and that the 

solicitor must always remain ''at arms length'' from the client. This will ensure that both 

the client and the court can be confident that the advice tendered by the solicitor is 

impartial and independent. 

  

A solicitor should accept instructions only from the client directly and not from a third 

party on behalf of the client. There may be circumstances in which a solicitor is asked by 

the family or a friend of the accused person to visit the accused in custody. It is the duty 

of every solicitor to check with the police station to ascertain if the person in custody has 

requested another solicitor or the duty solicitor. If the person in custody has indeed 

requested the services of another solicitor or the duty solicitor, then the solicitor 

contacted by the family or friend may not visit the police station. Moreover, instructions 

must come directly from the person detained and not by virtue of the police arranging for 

a specific solicitor to be contacted who is unknown to and has not been requested by the 

accused. Any instructions given as a result of an inducement by a third party on the 

solicitor's behalf must not be accepted. A solicitor will be deemed to be strictly liable for 

the actions of third parties who contact potential clients and any third party who contacts 

potential clients shall be deemed to have acted on the instructions of the solicitor whether 

or not the solicitor is instructed as a result of the third party's approach. If the client's co-

accused is instructing a solicitor contact must be made through that solicitor. All 

reasonable steps must be taken to ascertain the identity of the co-accused's solicitor. 

  

Solicitors are reminded of the terms of Section 31 of The Legal Aid (Scotland) Act 1986. 

Any contract of agency between a solicitor and a client which is based upon any 

inducement may be illegal and may be subject to action in the criminal or civil courts. 

Such contracts may also form the basis of a complaint of professional misconduct and 

may lead to disqualification in terms of Section 31. 

  

Article - 5 Custody Visits 

  

(5) Only a solicitor or trainee solicitor who has been instructed to do so may visit the 

client in custody. 

  

Guidance re Article 5 
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This Statement restricts access to a person in custody in a police office, prison and cell 

area. 

  

There are occasions when a solicitor has taken instructions from the family or friend of 

an accused and has then visited a person in custody. It is the duty of every solicitor to 

check with the police station to ascertain if the person in custody has requested another 

solicitor or duty solicitor. If the person in custody has indeed requested the services of 

another solicitor or the duty solicitor, then the solicitor contacted by the family or friend 

may not visit the police station. 

  

Moreover, instructions must come directly from the person detained and not by virtue of 

the police arranging for a specific solicitor to be contacted who is unknown to and has not 

been requested by the accused.” 

 

In conclusion, a duty solicitor cannot accept instructions from others and they cannot 

represent an accused when they have nominated another solicitor. It would amount to a 

breach of this Code of Conduct and would render those breaching the code liable to 

complaint proceedings and professional discipline procedures. 

 

I would be grateful if you would acknowledge receipt of this correspondence and confirm 

having circulated it to those within your respective organisations who may need to be 

updated about this. 

 

If the situation persists, we will escalate our concerns by way of formal complaints 

against those who are responsible. 

 

I look forward to hearing from you. 

 

Kind regards, 

 

 

 
 

Fiona McKinnon, 

 

President, 

 

On behalf of the Executive Committee of the Glasgow Bar Association  


